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BRIEF OF THE APPELLANT
Appeal from the District Court of the
Fifth Judicial District of the State ofldaho
In and For the County of Minidoka

Honorable Michael Crabtree,
Presiding Judge

Wally Kay Schultz
PRO-SE APPELLANT
PO Box 385
Eden, Idaho 83325
208-358-6251

Lawrence Wasden
IDAHO ATTORNEY GENERAL
Criminal Law Division
PO Box 83720
Boise, ID 83720-0010
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COMES NOW the Wally Kay Schultz Pro-Se in the above-entitled matter, and hereby
submits the Appellant's brief.
This Brief is to support an appeal from the summary dismissal of a successive petition for
post-conviction relief. Relief should be granted because the District Court erred in dismissing the
petition by applying recent case decision in Murphy vs. State, Docket No. 40483.
Hence, Petitioner sets forth why Schultz's claims and for the reasons that Schultz must be
allowed to proceed with appeal.

Ill.
DISCUSSION
Petitioner states that he has the right to claim ineffective assistance of his trial counsel
and counsel upon direct appeal. Had, Mr. Zollinger applied Beasley v. State, 126 Idaho 356,
holding that he was denied an appeal because counsel did not file a timely appeal as requested;
states a serious claim for ineffective assistance of counsel.
Whereas, Mr. David Pena admits in a bar complaint t-hat he did in fact use the wrong
date to file the original appeal for Schultz.
Whereas, under Beasley, Mr. Schultz's appellants rights should have been restored but
Mr. Zollinger chose to jump the ineffective assistance of Counsel merry-go-round and failed to
argue against Lowman.
Also, it should be noted in the affidavit Erik R. Lethinen, Office of the State Appellate
Public Defender. Mr. Lethinen admits his part in the ineffective assistance of Counsel by not
realizing that Mr. Pena had filed a late appeal.
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Whereas, this case has played ping pong between the Idaho Court of Appeals and the
District Court, where by it has been wrongly dismissed by Judge Crabtree several times without
ruling on the issue of the late filing of Mr. Schultz's original appeal.
IV.
ARGUMENT

However, Mr. Schultz argues that he should be able to claim an ineffective assistance of
counsel argument of Clayne Zollinger who was his attorney who represented Mr. Schultz in his
original post conviction petitions in Minidoka county cases CV 2009-221. The court then cited
the decision of Murphy v. State ofidaho, as its reasoning to dismiss Mr. Schultz's dismiss
Petitioner's Petition.
Petitioner acknowledges the ruling of the United States Supreme court that says there is
no constitutional right to an attorney.
The Petitioner wants to argue to this Court that in Martinez v. Ryan US, 132 S. Ct 1309,
the United States Supreme Court ruled a new exception to Coleman and Finley that " inadequate
assistance of counsel at the initial review proceedings can establish cause for a prisoner's
procedural default of claim. The Court limited its ruling in the Martinez ruling, a Petitioner can
rely upon the argument that counsel was ineffective upon the initial review collateral proceeding
to seek relief, to states which provide the first occasion to raise a claim of ineffective assistance
at trial in the collateral proceeding. Id. At 1316 (2012) The Court explained:
Coleman v. Thompson left open, and the Court of Appeals in this case addressed a
question of constitutional law: whether a prison has a right to effective counsel in
collateral proceedings which provide the first occasion t6o raise a claim of ineffective
assistance at trial. Id. These proceedings can be called for the purposes of this opinion,

4

"initial review collateral proceedings . Coleman had suggested, though with holding
that the Constitution may require the State to provided counsel in initial review
proceedings because in those state collateral review is the first place a prisoner can
present a challenge to his conviction. " As Coleman noted, this makes the initial review
collateral proceeding a prisoner's one and only, appeal to the ineffective assistance
claim and this may justify an exception to the constitution rule that there is no right to
counsel in collateral proceedings.
The court reasoned in application to Arizona's laws, "the initial review collateral
proceeding is the first designated proceeding for a prisoners to raise a claim of ineffective
assistance at trial, the collateral proceeding is in many ways equivalent of a prisoner's direct
appeal as the ineffective assistance claim. Id at 1317 (2012). Furthermore the Court recognized
that a prisoner's inability to present a claim of trial error is of particular concern when the claim
is one of ineffective assistance of counsel. The right to the effective assistance of counsel is a
bedrock principle in our justice system. Id.
And, of particular import the Court further recognized, ineffective assistance of trial
counsel claims often defend on evidence outside the trial record Direct appeals, without
evidentiary hearings, may not be as effective as other proceedings for developing the factual
basis for the claim. ID. AT 1318. As such, the Court held that Martinez could assert the
ineffective assistance of his initial review collateral proceeding attorney because his collateral
proceeding was the first occasion that Martinez was able to raise his claim of ineffective
assistance at trial.
Following the Martinez decisions, the US Supreme Court further considered when a post
conviction petitioner can claim ineffective assistance of counsel upon an initial review collateral
proceeding in Trevino v. Thaler, US 133 S.Ct 1911, 2013. In Trevino the Court looked at Texas
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laws which by design and operation makes it unlikely in a typical case that a defendant will have
a meaningful opportunity to raise an ineffective assistance of trial counsel claim on direct appeal.
Id., The Court considered that while Texas laws do allow for ineffective assistance of trial
counsel on direct review, they do not allow procedures to adequately develop the record, Id.; As
such the Court held that even though Texas laws allowed for ineffective assistance of trial claims
on direct appeal, that the post conviction was the best way in Texas to develop this argument. Id.
At 1913-14, 2013. As such the Court ruled that Trevino could bring an ineffective assistance of
counsel claim on his attorney in his initial review collateral proceeding for failing to properly
bring an ineffective assistance of counsel claim on his trial counsel. Id. The Court ruled:
The right involved adequate assistance of trial counsel is similarly and critically
important. In both instance practical considerations the need for a new lawyer, the need to
expand the trial court record and the need for sufficient time to develop the claim argue strongly
for initial consideration of the claim during a collateral, not a direct review. See Martinez, 566
US. at 132 S. Ct., In both instances failure consider a lawyer's ineffectiveness during an initial
review collateral proceeding as potential cause for excusing a procedural default will deprive the
defiant of any opportunity for review of an ineffective assistance of trial counsel claim.
In application to Idaho law, Petitioner recognizes that generally, he has the right to claim
ineffective assistance of his trial counsel on direct appeal. However, Idaho case law has
established the procedural concerns have been expressed in Trevino, which makes the analysis
and ruling in Trevino applicable to Idaho. The State v. Saxton, the Idaho Court of appeals
explains making an ineffective assistance of trial counsel argument on direct appeal in stating:
The presentation of Saxton's ineffective assistance claims compels this Court to once
again reiterate that it is usually inappropriate to raise such an issued on direct appeal from the
judgment of conviction. This is so because claims of ineffective assistance regularly raise issues
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on which no evidence was presented at the defendant's trial. Because the competency of counsel
is not an issue in a criminal trial the trial record on direct appeal is rarely adequate for review of
such claims. As Justice Bakes stated in Carter v. State, 108, Idaho 788, 702 P.2d 826 (1985).
The question of competency of counsel is an extremely complex factual determination which, in
all but the most unusual cases, requires an evidentiary hearing before determination. The
resolution of those factual issues for the first time appeal, based upon a trial record in which
competence of counsel was not at issue is at best conjectural.
If an appellate court were to reach the merits of ineffective assistance issues raised on

direct appeal, the absence of any record supporting the claims would generally require a decision
adverse to the appellant, which would become res judicata. Consequently, we customarily
decline to address such claims on appeal from the judgment of conviction, and we have
repeatedly admonished that they are more appropriately pursued through post conviction relief
actions, where the evidentiary record can be properly developed.State v. Saxton, 133 Idaho 546,
549,989, P.2d 288,291 Idaho App. 1999.
This language in Saxton shows the same concerns for arguing an ineffective assistance
of counsel claim on direct appeal in Idaho that are present under Texas law in Trevino. Namely,
the Idaho Court of Appeal states that such a claim on direct appeal would not have sufficient
factual inquire, for example there would be a need to expand the trial court record, See Trevino
at 1913-14, 2013 and directly states that most claims are more appropriately pursued though post
conviction relief actions, as such because claims for ineffective assistance of counsel are more
appropriately brought in post conviction claims, under Trevino a claim of ineffective assistance
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of counsel on an initial collateral review proceedings raises Sixth Amendment concerns of
ineffective assistance of that collateral review of proceeding counsel.
In the present matter, Schultz is claiming ineffective assistance of his initial collateral review
proceeding attorney, Zollinger. He is claiming Zollinger failed to assert the claims as set forth in
the Petition, specifically, that he failed to adequately pursue Petitioner's claim of ineffective
assistance of his trial counsel, David Pena. Under Saxton, Petitioner's claim against his trial
attorney would have most appropriately been brought in his original post conviction proceeding
in contrast to seeking in on appeal. Petitioner now asserts that because his claims for ineffective
assistance of his trial counsel was not appropriate in his direct appeal, because Schultz would not
have had a sufficient record to establish the claim on direct appeal, he would not have had
sufficient opportunity to establish his claim, and such a claim would most likely have been
denied un Saxton, Schultz's claim in his original post conviction proceeding was needed, and
Schultz was guaranteed effective assistance of counsel in the same as in Trevino. As such
Schultz continues to assert his claim in the Petition.
Schultz notes that the Court's decision was based upon Murphy is that ineffective
assistance of prior post conviction counsel in not sufficient reason under LC. 19-4908 for
allowing a successive petition. Schultz asserts pursuant to the above analysis that he was entitled
to elective assistance of counsel at his initial collateral review proceeding from Zollinger, which
is sufficient reason under Idaho Code 19-4908 for allowing present and any successive petition.
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V.
CONCLUSION

Mr. Schultz asks that an order granting Mr. Schultz's appellants' rights or the Order summarily
dismissing his successive petition for post conviction relief be reversed. Or in the alternative asks
the court to release him from the Idaho Department of Corrections whereas Mr. Schultz is a
Parolee.
Respectfully submitted this_[)_ day of February, 2015.
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